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Congress’s enactment of the Families First Corona-
virus Response Act (FFCRA) on April 1, 2020, is a
stark reminder that Indian tribes are often invisible to
Congress when it enacts sweeping employment laws.
Such invisibility dates as far back as the National Labor
Relations Act of 1935 (NLRA). And it persists in a host
of other laws, including the Fair Labor Standards Act,
the Occupational Safety and Health Act (OSHA), the
Family Medical Leave Act, and the Age Discrimina-
tion in Employment Act.

Congress should know that whenever it addresses
whether to apply its employment laws to the other two
sovereigns (the federal and state governments), the
“third sovereign” (federally recognized Indian tribes)!
should be right on its radar. It is a sad commentary
on the branch with constitutional “plenary authority”
over Indian affairs that Congress so often forgets.

Of course, such congressional silence ultimately
breeds litigation when employees of Indian tribes want
the remedies of the “silent” federal laws in question.
While, absent a waiver, sovereign immunity bars
suits by these employees against tribes, it is no bar to
lawsuits by federal agencies.

The federal courts have struggled to figure out what
to do in the face of such congressional silence. They
have been split on the rule for over 35 years, so it is just
a matter of time before the Supreme Court decides the
question.

This article reviews the emergence of this split and
examines the fallacy of one side of it: the rule generat-
ed by an infirm decision of the Ninth Circuit that has
been uncritically followed by the Second, Sixth, and
Seventh Circuits and, because of its infirmity, leads
to line drawing on the basis of race. The counter rule,
adopted by the Tenth and Eighth Circuits, is true to
the fundamental principles of federal Indian law and
implicates no such line drawing.
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The Continuing Problem: A Few Examples of
Congress Forgetting

The FFCRA requires “covered employers” to give
paid leave to employees affected in specific ways by
the COVID-19 pandemic and provides such employ-
ers (other than state and federal governments) with
offsetting tax credits. From the face of the FFCRA,

it is impossible to discern whether Indian tribes? are
“covered employers.”

FFCRA defines “covered employer” as “any person
engaged in commerce or in any industry or activity
affecting commerce.” This includes a “private entity or
individual [that] employs fewer than 500 employees”
and “a public agency or any other entity thatisnota
private entity or individual [that] employs 1 or more
employees.” Indian tribes are governments, not pri-
vate entities.” They might be considered public agen-
cies, but the FFCRA adopts the Fair Labor Standards
Act definition of “public agency”: “the Government
of the United States; the government of a State or
political subdivision thereof; any agency of the United
States ... a State, or a political subdivision of a State; or
any interstate governmental agency.” Indian tribes do
not fit any of these categories.

So as the pandemic unfolded, tribes across the
country were left in the dark about whether they
should pay employees who take leave for the qualify-
ing COVID-19 events, and if they did, whether they
could obtain the tax credits.

The invisibility of Indian tribes in Congress’s
employment laws is particularly odious when it is clear
that Congress intended to exempt sovereign govern-
ments from the law but simply forgot to say anything
about tribes. Indeed, if Congress intended to exclude
governments from the sweep of an employment law
but forgot to mention Indian tribes, it hardly seems ap-
propriate to impose the law on tribes: they are simply
the overlooked “third sovereign.”



The NLRA and OSHA are two such laws: they define “employer”
to exclude the federal and state governments but say nothing about
Indian tribes.”

Although 1) the NLRA is universally understood to govern em-
ployers in the private sector, not in the public sector, and 2) the gen-
eration of governmental revenues through gaming by Indian tribes is
as much a governmental undertaking as is the operation of a lottery
by a state government,® federal courts have imposed the NLRA upon
the gaming operations of Indian tribes because they appear more
“commercial” than governmental.’ Likewise, while OSHA on its face
applies to private sector employers, not public sector employers,
federal courts have imposed OSHA upon enterprises wholly owned
and controlled by Indian tribes to generate revenues and economic
development;'° they would never do the same for an equivalent state
enterprise, like a state-owned cement plant."

The Circuit Split

The circuit split on the approach to whether a federal labor/employ-
ment law that is silent about its application to Indian tribes arose in
the mid-1980s between the Tenth and Ninth Circuits.

In Donovan v. Navajo Forest Products Industries,'* the Tenth
Circuit addressed whether OSHA applied to Navajo Forest Products
Industries (NFPI), a timber enterprise of the Navajo Nation with 650
employees, including 25 “non-Indian” individuals. The Department
of Labor relied on dicta from a 1960 Supreme Court decision, Fed.
Power Comm’n v. Tuscarora Indian Nation," where the Court said,
“it is now well settled ... that a general statute in terms applying to all
persons includes Indians and their property interests.”

The Tenth Circuit rejected the argument. First, it held that the
Navajo treaty provision that the “[o]nly federal personnel authorized
to enter the reservation are those specifically so authorized to deal
with Indian affairs” precluded application of OSHA to NFPL." Sec-
ond, it found that the Supreme Court’s decision in Merrion v. Jicarilla
Apache Tribe," confirming the inherent authority of Indian tribes to
exclude nonmembers from their reservations and to regulate their
activities while they remain, overruled whatever force the Tuscarora
dicta had.' Thus, the Tenth Circuit said that, absent a clear expres-
sion of congressional intent, “we shall not permit divestiture of the
tribal power to manage reservation lands so as to exclude non-Indi-
ans from entering thereon”; OSHA's silence would not do."”

Three years later, in Donovan v. Coeur d’Alene Tribal Farm,' the
Ninth Circuit held that OSHA applied to a farm owned and operated
by the Coeur d’Alene Tribe, employing 20 workers, some of whom
were “non-Indian.” The court framed the issue with a presumption of
applicability:

No one doubts that the Tribe has the inherent sovereign right
to regulate the health and safety of workers in tribal enterpris-
es. But neither is there any doubt that Congress has the power
to modify or extinguish that right .... The issue raised on this
appeal is whether ... congressional silence should be taken as
an expression of intent to exclude tribal enterprises from the
scope of an Act to which they would otherwise be subject.”

Because OSHA is silent with respect to Indian tribes, it is hard to
understand why the court would say that the Coeur d’Alene Tribal
Farm was “subject” to the Act.

In any event, the Ninth Circuit took as its starting point the

above-referenced Tuscarora dicta advocated by the Department

of Labor but did not actually follow it. Instead, it invented three
exceptions under a formulation developed by a single Ninth Circuit
judge in a concurring opinion in a 1980 criminal case, United States
v. Farris:®

A federal statute of general applicability that is silent on the
issue of applicability to Indian tribes will not apply to them

if: (1) the law touches “exclusive rights of self-governance in
purely intramural matters”; (2) the application of the law to
the tribe would “abrogate rights guaranteed by Indian trea-
ties”; or (3) there is proof “by legislative history or some other
means that Congress intended [the law] not to apply to Indi-
ans on their reservations ....” In any of these three situations,
Congress must expressly apply a statute to Indians before we
will hold that it reaches them.”

There was no treaty at stake to invoke the second exception and
no legislative history pertinent to the third. Thus, the only possible
exception to the presumption of applicability was the first exception.
The court said that “the tribal self-government exception is designed
to except purely intramural matters such as conditions of tribal
membership, inheritance rules, and domestic relations from the
general rule that otherwise applicable federal statutes apply to Indian
tribes.”* It then concluded, “[b]ecause the Farm employs non-In-
dians as well as Indians, and because it is in virtually every respect a
normal commercial farming enterprise, we believe that its operation
free of federal health and safety regulations is ‘neither profoundly
intramural ... nor essential to self-government.”*

The Ninth Circuit then made clear that it disagreed with the
Tenth Circuit’s approach, to the extent that it relied upon Merrion
and the protection of the Navajo Nation’s inherent sovereignty.>*

For the last 35 years, the Ninth Circuit’s Coeur d’Alene Tribal
Farm formulation has been followed, without close examination, by
the Second, Sixth, and Seventh Circuits. The Tenth and the Eighth
Circuits have rejected it, instead taking the position that if imposition
of a federal employment law of general application to an Indian tribe
would impinge upon the tribe’s sovereign authority, the law will not
apply absent a clear expression of intent by Congress.”

Assessing the Split

The Shaky Foundation of the Coeur d’Alene Tribal Farm
Formulation

Perhaps it is in nature of common law that some rules seem to
develop by accident. Or perhaps what has happened here reflects
an attitude within the judiciary once attributed to the late Justice
Antonin Scalia that, “when it comes to Indian law, most of the time
we’re just making it up.”* Either way, that appears to be the case for
the Coeur d’Alene Tribal Farm formulation. Just to say it in advance:
the Tuscarora dictum upon which this formulation rests has nothing
to do with the application of federal laws to Indian tribes; it has to
do with the application of federal laws to individual citizens of Indian
tribes. The same is true with the Farris case. This fundamental flaw in
the formulation’s genesis undermines its legitimacy.

Fed. Power Comm’n v. Tuscarora Indian Nation” involved a
challenge by the Tuscarora Indian Nation (“the Nation”) to the
flooding of 1,000 acres of land owned by the Nation in fee simple
for a hydroelectric project in upstate New York. The Nation argued
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that it should escape the Federal Power Act’s authorization for
eminent domain over “the lands or property of others necessary to
the construction, maintenance, or operation of” the project in light
of the Supreme Court’s 1884 decision in Elk v. Wilkins.* In Wilkins,
the Court held that an individual tribal citizen did not have the right
to vote. In 1884, tribal citizens were not citizens of the United States,
and the Wilkins Court rejected the individual’s asserted voting right,
stating a rule at the time that “[g]eneral acts of congress did not ap-
ply to Indians, unless so expressed as to clearly manifest an intention
to include them.”” In 1960, of course, tribal citizens could also be
citizens of the United States. Thus, the Tuscarora Court respond-

ed with dicta: “[h]Jowever that may have been,” the Court said, “it

is now well settled by many decisions of this Court that a general
statute in terms applying to all persons includes Indians and their
property interests.”*

As noted above, Farris was a criminal case involving the application
of federal criminal laws to individual tribal citizens. They argued that
they could not be prosecuted under the Organized Crime Control
Act, 18 U.S.C. § 1955, for running illegal gambling operations through
Indian country. In his concurring opinion, Judge Choy never men-
tioned Tuscarora. He simply responded to the individuals’ assertion
“that § 1955 does not apply to them,” stating “federal laws generally
applicable throughout the United States apply with equal force to
Indians on reservations” and citing cases holding that various criminal
statutes apply to individual tribal citizens.* Then, Judge Choy wrote
that “there seem to be three exceptions to [the rule that federal laws

generally apply with equal force to Indians on reservations].”*

First, reservation Indians may well have exclusive rights of
self-governance in purely intramural matters .... Second, it is
presumed that Congress does not intend to abrogate rights
guaranteed by Indian treaties when it passes general laws

... Finally, if appellants could prove by legislative history or
some other means that Congress intended § 1955 not to apply
to Indians on their reservations, we would give effect to that
intent.®

Judge Choy was not joined in these musings by then Judge An-
thony Kennedy or by Judge James Browning, the other two judges
on the three-judge panel.

But the important point is that, just like the Tuscarora dictum,
these musings emerge in a case involving the application of gener-
al federal laws to individuals, not to Indian tribes or their sovereign
instrumentalities. This is of no small import. The imposition of federal
or state law (those of the other two sovereigns) upon an Indian tribe
(the third sovereign) immediately implicates the sovereign interests
of the latter; it is an assertion of outside authority upon a sovereign
government.

The Fundamentals
Fundamental principles of federal Indian law concerning the nature
of tribal sovereignty inform this problem.

First, absent a clear expression of intent by Congress, the Su-
preme Court will not infer that Congress’s acts abrogate or dimin-
ish (a) an established attribute of inherent tribal sovereignty (the
retained governmental powers of tribes),* (b) a right confirmed by
a treaty,® or (c) the boundaries of an established reservation.* The
conservation of these powers, rights, and boundaries are critical to
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the stability of Indian tribes as functioning tribal governments.

Second, within their territories, Indian tribes have inherent
sovereign authority to govern employment relations involving their
own tribal citizens as well as those involving the tribe itself or arms
of the tribe. That power is the same whether the employees are tribal
citizens or nontribal citizens.” Indeed, when a nontribal citizen
enters an Indian reservation or trust lands for employment, the tribe
retains power to regulate the terms and conditions upon which that
individual remains.* The leading treatise in the field describes this
power as “intimately tied to a tribe’s ability to protect the integrity
and order of its territory and the welfare of its members, it is an
internal matter over which the tribes retain sovereignty.”* Even on
fee lands owned by a nontribal member within the exterior boundar-
ies of an Indian reservation, tribes retain inherent power to regulate
contractual relationships between nontribal citizens and the tribe,*
and an employment relationship is just that."

Third, given Congress’s constitutional plenary authority over In-
dian affairs, adjustments to address any perceived injustices involving
the employment relations that Indian tribes have inherent sovereign
authority to govern must be left to Congress.*

Given these fundamentals, the flaws of the Coeur d’Alene Tribal
Farm formulation are clear. The imposition of silent federal employ-
ment laws upon Indian tribes abrogates their sovereign authority
over employment relations within their territories without the requi-
site evidence of clear congressional intent. And this is so whether the
employment involves tribal members or nontribal members. It is not
up to the judiciary to fill any gaps left by Congress. Any abrogation of
tribal sovereignty is up to Congress, and its silence will not suffice.

In short, the Tenth and Eighth Circuits have it right.

Racial Distinctions Implicit in the Coeur dAlene Tribal Farm
Formulation

Perhaps because it is divorced from fundamental principles of federal
Indian law, the Coeur d’Alene Tribal Farm formulation leads to the
drawing of lines on the basis of race.

Recall that under this formulation there is an exception to the
presumption of applicability (derived from the Tuscarora dictum) if
the silent federal employment law “touches upon exclusive rights of
self-governance in purely intramural matters.” This invariably leads
courts to consider whether a given tribal employment setting in-
volves the employment of tribal members only or the employment of
an appreciable number of “non-Indians.” If an Indian tribe employs
“non-Indians,” the logic goes, application of the silent law in question
will not affect “purely intramural matters”; so the exception cannot
operate, and the silent federal law applies.®

These same courts often overlook the Supreme Court decisions
that confirm the sovereign authority of Indian tribes to govern their
employment relations with nontribal citizens; they wrongly posit
notions like “non-Indians are not subject to tribal jurisdiction™* or
that “limitations on tribal authority are particularly acute where
non-Indians are concerned.””

The bizarre result is that the “protections” perceived to be
available to employees under these silent federal laws in the tribal
employment setting operate when “non-Indians” proliferate the
workforce, but not if the workforce is made up only of “Indians.”

The rule purports to protect a category of employees on the basis
of their race, as “non-Indians.” The truth of the matter is that Indian
tribes should, and readily do, judge for themselves what laws to



adopt to protect their workforces.* Thus, the Coeur d’Alene Tribal
Farm “exception,” preventing the application of silent federal laws
when “purely intramural matters” are at stake, also plays right into
a defunct stereotype: that Indian tribes cannot be trusted to treat
“non-Indians” fairly.

Until Congress acts with clarity, Indian tribes retain their inherent
sovereign authority over employment relations within their terri-
tories, free from abrogation by federal agencies. When and if the
matter reaches the Supreme Court, the Coeur d’Alene Tribal Farm
formulation should be rejected, and the standard embraced by the
Tenth and Eighth Circuits should prevail. ©
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